STATE OF FLORI DA

DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF TRANSPORTATI ON,
Petiti oner,

CASE NO. 91-4390

VS.

DAN | NGRAM MOBI LE HOVE
TRANSPORT, | NC.,

Respondent .

RECOMMVENDED ORDER

Upon due notice, this cause canme on for formal hearing on August 26, 1991
in Tal |l ahassee, Florida, before Ella Jane P. Davis, a duly assigned Hearing
Oficer of the Division of Adm nistrative Hearings.

APPEARANCES

FOR PETITIONER. Vernon L. Whittier, Jr.
Assi stant CGeneral Counsel
Department of Transportation
605 Suwannee Street, MS. 58
Tal | ahassee, Florida 32399- 0458

FOR RESPONDENT: No appear ance
STATEMENT OF THE | SSUE

Whet her or not the penalty of $1,000 for operating a conmercial vehicle in
excess of the length allowed by permt assessed Dan | ngram Mbil e Hone
Transport, Inc. by the Departnent of Transportation was correct pursuant to
Section 316.550 F. S.

PRELI M NARY STATEMENT

Formal hearing was convened after sounding the docket in the waiting areas
of the schedul ed | ocati on, and Respondent did not appear. Accordingly, this
cause is subject to dismssal pursuant to Rule 221-6.022 F. A C

Nonet hel ess, the undersigned requested that Petitioner Departnent of
Transportation put on a prina facie case.

Petitioner presented the oral testinmony of Billy R Barry, Lawence Victor
G ondzki, and Lieutenant Donald B. Spradley and had five exhibits admtted in
evi dence.

Al t hough the docket was agai n sounded after the Petitioner had rested, the
Respondent did not appear. Accordingly, no evidence was presented by
Respondent .



No transcript was provided, but all tinmely filed proposed findings of fact
have been ruled on in the appendix to this reconmended order, pursuant to
Section 120.59(2) F.S.

FI NDI NGS OF FACT

1. The Florida Departnment of Transportation (DOT) issued permt 066715 to
Respondent Dan | ngram Mobil e Hone Transport on April 4, 1990, to cover the
period May 1, 1990 through April 30, 1991, to all ow Respondent to travel over
state hi ghways with | oads of an overall length of 85 feet. "Length" as
specified on such on pernmts nmeans the overall length of the power unit and
trailer as defined in the "CGuide for Issuance of Oversize and Overwei ght Hauling
Permts," which has been adopted by reference in Rule 14-26.012(1) F. A C

2. On March 26, 1991, Respondent was transporting a nobile home and
stopped at the Ellaville weight station on Interstate H ghway 10. The DOT
i nspector checked the permt and neasured the Respondent's power unit and
trailer, which measured 96 feet on a tape neasure |aid bunper to bunper.

3. Safety violation 022741 was issued agai nst Respondent for operating its
equi prent 11 feet over length in violation of permt 066715.

4. Accordingly, the DOT assessed a penalty of $200 for each foot over the
85 feet permitted, up to a maxi numfine of $1,000 agai nst Respondent.

5. Issuance of the safety violation/fine assessnent was in accord with
Section 316.550 F. S. as anended effective Cctober 1, 1990. The |aw as anended
aut hori zed inspectors at weight stations to issue violations for permt
infractions. It was put into effect by the DOT during February 1991 to all ow
time for training of departnental personnel and education of the public.
Previously, only certified |law enforcenent officers were authorized to issue
such viol ati ons.

6. The DOT set the fine by reference to its Secretary's "Directive
Establ i shing Fines for Operation of a Vehicle Wthout a Permit or in Violation
of a Permt 775-070-001-A " issued for enployees' use from Cctober 1, 1990 to
April 1, 1991, inclusive. Reference to that directive would have allowed a
penalty of $200 a foot up to $1,000. Although there is no evidence that this
witten directive or policy was ever codified in a formal rule pursuant to
Section 120.56 F.S., there is evidence that it was uniformy applied by DOT
personnel during the tine frame when the instant violation/fine occurred, and it
is also clear that in its application thereof in the instant case, the agency
did not invoke a fine in excess of the perm ssible statutory $1, 000 cap

CONCLUSI ONS OF LAW

7. The Division of Adm nistrative Hearings has jurisdiction of the parties
and subject matter of this cause. See, Section 120.57(1) F.S.

8. The DOT has authority to issue special oversize permts and to enforce
permt requirenents and |l evy fines for violation thereof, pursuant to Section
316.550 F. S



9. Section 316.550 F.S. [1990 Supp.] provides, in pertinent part:

316.550 Operations not in conformty with | aw
special permts.--

- No person shall violate any of the terns
or conditions of such special permt. The
department may inpose fines for the operation
of a vehicle in violation of this section, in
an anount not to exceed $1, 000 per violation.

10. At all times material, DOT Directive 775-070-001-A provided for a
fine of $200 for each foot that a | oad was in excess of the permt |ength, and
Section 316.550 F. S. authorized the agency to inpose fines up to a nmaxi mum of
$1, 000 for each violation.

11. At all times material, the DOl "Quide for Issuance of Oversize and
Overwei ght Hauling Permts," adopted by reference in Section 14-26.012(1)
F.A. C., defined "length" as "OVERALL LENGIH - The total length of the vehicle
and the | oad."

12.  On March 26, 1991, the Respondent was operating a conmercial vehicle
on the highways of this state with a length eleven feet in excess of its maxi num
permtted | ength. Respondent’'s vehicle was therefore in violation of Section
316.550 F.S. on that date. The DOT inspector was authorized to issue the
violation and collect a penalty/fine within the statutory maxi mum Since the
penal ty/fine which the agency inposed was within the statutory limts and since
some reasonabl e basis for the anmount thereof has been denonstrated by the
agency, the $1,000 fine/assessnent is concluded to be a | awmful assessnent in the
absence of any evidence refuting its reasonabl eness.

RECOMVENDATI ON
Upon t he foregoing Findings of Fact and Concl usions of Law, it is
RECOMVENDED t hat the Departnment of Transportation enter a Final Order finding
that the penalty/fine of $1,000 was correctly assessed Dan | ngram Mbile Home
Transport, Inc. under the provisions of Section 316.550 F.S.

DONE and ENTERED this 18th day of Septenber 1991 at Tal |l ahassee, Florida.

ELLA JANE P. DAVIS, Hearing Oficer
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the Division
of Adm nistrative Hearings this 18th
day of Septenber 1991.



APPENDI X

The following constitute specific rulings pursuant to Section 120.59(2) F.S.
upon the parties' respective proposed findings of fact (PFOF):

Petitioner's PFOF:
1-2 Except for mere | egal argunent, accepted.

Respondent ' s PFOF:
None fil ed.

COPI ES FURNI SHED:

Vernon L. Whittier

Assi stant CGeneral Counsel
Department of Transportation
605 Suwannee Street, MS. 58
Tal | ahassee, FL 32399-0458

Ms. Shirley Ingram

Dan | ngram Mobil e Honme Transport, Inc.
Post O fice box 1721

Jena, LA 71342

Ben G Watts, Secretary

Attention: El eanor F. Turner
Department of Transportation
605 Suwannee Street, MS. 58
Tal | ahassee, FL 32399-0458

Thornton J. WIIlians

CGener al Counsel

Department of Transportation
562 Haydon Burns Buil di ng
605 Suwannee Street, MS. 58
Tal | ahassee, FL 32399-0458

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS:

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at l|east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should consult with the agency that will issue the
final order in this case concerning agency rules on the deadline for filing
exceptions to this Recommended Order. Any exceptions to this Recommended Order
should be filed with the agency that will issue the final order in this case.



